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IN THE  COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

  Sessions Case No.43/2017  
  (U/S :302 IPC)  
 
   
  State 
           Versus 
           Charua Kachua @ Sushil Kujur,  
           S/o- Late Budhu Ram Kachua @ Kujur,  
           Vill- Badlapara (Gara Line,  
            P.S.- Dimakuchi, Dist-Udalguri.  
 
  PRESENT: Sri P.Saikia,A.J.S.,  
        Sessions Judge,  
        Udalguri.  
 
  APPERANCE:  

  For the Prosecution : Sri A. Basumatary, P.P.,Udalguri  

   -A N D- 

  For the accused : Mr. J.K. Brahma, Advocates.  

  Evidence recorded on : 19.1.18, 27.4.18, 23.5.18,  

           8.11.18, 31.5.2019.   

  Argument heard on : 5.7.2019. 

  Judgment delivered on: 19.7.2019. 

 

 

J U D G M E N T 

 

1. The prosecution case unveils with the FIR dated 8.12.2015 lodged by 

one Manoj Kumar Mishra with the Officer-In-Charge of Dimakuchi PS  to the 

effect that on 6.12.2015 one labourer of his tea estate namely, Dipali Kachua 

(Kujur) had died. On 7.12.2015 the incident was apprised to him. He came to 

know that Dipali kachua was killed by her husband Charua kachua on the 

influence of liquor and, thereafter, he fled away alongwith his eight years old 

daughter.  

 

2. Pursuant to the FIR the Officer-In-Charge, Dimakuchi P.S. registered a 

case being Dimakuchi PS case No.63/2015 dated 8.12.2015 U/S 302 IPC and 



 2 

launched the investigation of the case. During the course of investigation the 

investigating officer visited the place oc occurrence, recorded the statements of 

available witnesses U/S 161 Cr.P.C., prepared a hand sketch map of the place 

of occurrence, held inquest on the dead body and, thereafter, the dead body 

was brought to the Udalguri Civil Hospital for post-mortem examination. The 

accused was arrested and forwarded to judicial custody, seized three pieces of 

split bamboo at the place of occurrence and the investigating officer collected 

the post-mortem report. On completion of the investigation police submitted 

the charge-sheeted against the accused Charua Kachua  @ Sushil Kujur U/S 

302 IPC.  

 

3. The learned Chief Judicial Magistrate, Udalguri accepting the charge-

sheet took cognizance of an offence and ensured the attendance of the 

accused. Thereafter, the case was transferred to the file of the learned SDJM, 

Udalguri who upon perusal of the case record having found the offence U/S 

302 IPC being exclusively triable by the court of Sessions committed the case 

to this court of Sessions on 12.6.2017 as per the mandate of Section 207 

Cr.P.C. 

 

4. On commitment of the case alongwith all relevant documents and upon 

evaluation of the copies of documents supplied U/S 173 Cr.P.C. my learned 

predecessor in office having found a prima-facie case and adequate materials 

to frame charge against the accused Charua Kachua U/S 302 IPC framed 

formal charge there under and the same on being read over and explained to 

the accused to which he pleaded not guilty and claimed to be tried. 

 

5. To sustain the charge, the prosecution has examined as many as nine 

witnesses including the informant, M.O. and I.O. of the case. In addition 

thereto prosecution also relied on some documents marked as exhibits. 

 

6.  Defence of the accused is of innocence. His case as it could be 

ascertained from the trend of the cross-examination of the prosecution 

witnesses, suggestions and his examination U/S 313 Cr.P.C. is that of false 

implication. Accused has also denied to have made any confessional statement 
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voluntarily. However, the accused declined to adduce defence evidence in 

support of his plea.  

 

7. In the context of the above facts and circumstances of the case, the 

point for determination in the case is set forth as follows:  

 Whether the accused on 6.2.2015 at night at village Atharikhat Jungle 

under Dimakuchi PS committed murder by intentionally causing the death of 

Dipali Kachua @ Kujur and thereby committed an offence punishable under 

Section 302 IPC?  

 

8.  I have heard argument canvassed by the learned counsel of both the 

sides and also minutely scrutinised the evidence on record in its entirety to 

arrive at my findings. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

9.   PW1, Dr. Chandan Kumar Saha is the Medical and Health Officer of 

Udalguri Civil Hospital who performed post-mortem on the dead body of Dipali 

Kachua @ Kujur on 7.12.15 in connection with Dimakuchi PS case No.63/15 

and found the following:- 

EXTRANAL APPEARANCE:-   

Dark complexion, wearing green blouse, pink petticoat, green saree, 3 

bangles on the right wrist.  

INJURY:-   

Big lacerated injury 10 X 4 CM on the scalp. 

FRACTURE:- 

Fracture of occipital bone. 

Skull bone exposed. 

Fracture of right temporal bone. 

Fracture of right mandible. 

 

More details description:-   

1) Big lacerated injury 10 X 4 CM on the scalp. 

2) Fracture of occipital bone. 
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3) Fracture of right temporal bone. 

4) Fracture of right mandible. 

5) Skull bone exposed. 

According to his opinion death had occurred due to head injury caused by 

blunt object. Time since death 18-10 hours. Ext.1 is his post-mortem report 

and Ext.1(1) is his signature. His cross-examination is declined by the defence. 

 

10. PW2, Monoj Kr. Mishra is the first informant of the case who set the 

case in criminal motion vide Ext.2, the FIR wherein Ext.2(1) is his signature. As 

per his evidence the accused and deceased at the time of incident were 

residing in the No. 2 Suklai. The occurrence took place on 16-12-15. On the 

next day of incident one labour of their tea garden informed him that accused 

assaulted his wife causing her death. On getting information, he rushed to the 

place of occurrence and saw the victim lying in a pool of blood with injury on 

her head. He immediately informed police. At that time accused was absent. 

Police came to the house of accused and sent the dead body for post-mortem 

examination. Police recorded his statement after lodgment of the FIR by him. 

He found a bamboo stick in the house of accused. Police seized the lathi in his 

presence and prepared seizure list. Ext.3 is the seizure list; Ext.3(1) is his 

signature. He has also confirmed the Mat. Ext.1 as blood stained lathi which 

was seized vide Ext.3, the seizure list. The accused was an employee in his tea 

garden at the time of occurrence.  

 

11. In cross-examination, he has revealed that he was at his residence 

when the incident had occurred which is situated at a distance of 500 meters 

from the place of occurrence. On assumption he thought that accused killed 

the deceased with lathi (stick). Though he did not witness the incident but he 

suspect that the accused had committed the crime since he had absconded 

immediately after the incident from his house. 

 

12. PW3 is Dhananjoy Mishra. He has maintained in his evidence that  he 

resides near by the place of occurrence where both the accused and the 

deceased also resided together. The incident occurred before two years. On 

the next day of the incident in the morning he received an information from 
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the informant that an incident took place in the labour quarter and asked him 

to go to the place. He rushed to the place of occurrence, and he met two 

persons there. They reported him that accused Charua Kachua left his house 

after killing his wife. He informed police. Police came to the place of occurrence 

and sent the dead body for Postmortem examination. 

 

13. In cross-examination, he has stated that he had not seen how the 

incident took place though his house is situated at a distance of 200 meters 

from the place of occurrence. He also had not received any information at 

night. He has denied that he has not stated before the police that accused 

Charua Kachua had left the place of occurrence after killing his wife. He has 

denied the defence suggestion that accused was not involved in the incident. 

 

14. PW4, Tuntun Rajbhar is a reported witness. According to his evidence 

the occurrence took place in the year 2015. On the day of incident he heard 

that quarrel took place between accused and deceased under the influence of 

alcohol and the accused killed his wife and absconded from his house. 

 

15. In cross-examination, he has stated that he has no personnel 

knowledge how the incident had taken place and when the occurrence took 

place. 

 

16. PW5, Tinku Barman is a seizure witness. He has testified to the effect 

that on the day of occurrence he went to his working place at about 7 AM. 

There he saw that many people gathered at the house of the deceased. He 

saw a woman lying dead at her house with injury on the head. He heard that 

the accused killed his wife. When he reached the place of occurrence he did 

not see the accused. Police seized one bamboo lathi in his presence. Ext.3 is 

the seizure list. Ext.3(2) is his signature.  

 

17. In cross-examination, he has stated that he does not know how 

incident took place nor did he see when accused absconded form his house.  
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18. PW6, Somin @ Sukuru Karmakar is another reported witness. His versio 

is that at the time of occurrence he was in the house of his son-in-law. The 

owner of the garden called him. He came to the place of occurrence and saw 

the dead body of the wife of the accused. Accused was not found in his house. 

He was fled away. He was caught by the member of AATSA. He saw injury on 

the head of the deceased.  

 

19. In cross-examination, he has revealed that he does not know how the 

wife of the accused died.  

 

20. PW7 is Jatin Karua. He is also a reported witness. He has deposed  that 

on the day of occurrence he went to the house of his relative where he heard 

that one woman was killed. His cross-examination was declined by the 

defence. 

 

21. PW8, Ajoy Mantri is the investigating officer of the case. He has 

deposed in his evidence that on 7.12.15 he was posted as I/C, Khagrabari 

Police Out Post. On that day the Officer-In-Charge, Dimakuchi PS informed him 

over telephone that a female dead body was lying in Atharikhat Jungle and as 

such he had to go immediately to enquire the matter. On getting the 

information he recorded GDE No.91 dated 7.12.15 and proceeded to the spot. 

In the meantime the Circle Officer and the O/C, Dimakuchi PS already arrived 

at that spot. Accordingly inquest was conducted on the dead body by the Circle 

Officer and the dead body was brought to the Udalguri Civil Hospital for post-

mortem examination. He recorded the statement of the witnesses U/S 161 

Cr.P.C. at the place of occurrence. In course of investigation one Manoj Kr. 

Mishra lodged an FIR in connection with this incident and the same was 

registered vide Dimakuchi PS case No.63/15 U/S 302 IPC by the O/C, 

Dimakuchi P.S. He was entrusted to investigate the case as he had already 

conducted the preliminary  investigation of the case on the basis of the GDE as 

recorded earlier. He prepared a sketch map of the place of occurrence. The 

accused was arrested and sent him up to judicial custody. He seized three 

pieces of split bamboo at the place of occurrence. On completion of the 

investigation of the case he found a prima-facie case and charge-sheet was 
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laid against the accused Charua Kachua  U/S 302 IPC.  Ext.3 is the seizure list. 

Ext.3(3) is his signature. Ext.4 is the sketch map. Ext.4(1) is his signature. 

Ext.5 is the charge-sheet. Ext.5(1) is his signature.  

 

22. In cross-examination, he has revealed that the preliminary investigation 

was initiated by him on the basis of the GDE and the extract copy there of has 

not been attached by him in separate sheet in the case record. The accused 

was not found at the place of occurrence at the time of investigation. After one 

day of the incident the accused was arrested. He had not sent the seized split 

bamboos seized by him for examination by serologist in the FSL.   

 

23. PW9, Dr. N.C. Bhuyan is the Judicial Officer who recorded the 

confessional statement of the accused in connection with this case. He has 

testified to the effect that on 9.12.2015 he was posted as Munsiff cum Judicial 

Magistrate, 1st Class, Udalguri. On that day learned Chief Judicial Magistrate, 

Udalguri directed him to record the confessional statement of accused Charua 

Kachua. Accordingly Charua Kachua was produced before him on the same 

day. As no defence counsel was engaged by him, learned counsel Mr. J.K. 

Brahma was appointed as Legal Aid Counsel for the accused. After that the 

accused was explained that he was not bound to make confession and that if 

he does so it may be used as evidence against him. After that the accused was 

remanded to judicial custody for one day for reflection. Accordingly, on 

11.12.2015 Charua Kachua was produced from jail and he was again explained  

that he was not bound to make confession and that if he does so it may be 

used as evidence against him. But the accused stated that he wanted to make 

the confession and, as such, the accused was placed under the custody and 

supervision of Partha Baishya, court peon from 3.30 PM to 4 PM for reflection. 

At 4 PM on the same day accused was again asked as to whether he wanted to 

make confession or not. But the accused stated that he was willing to make 

the confession and then the accused was explained that he was not bound to 

make confession and that if he does so it may be used as evidence against 

him.  Even after that as it was found that the accused wanted to make his 

confession voluntarily the confession was recorded in his presence and hearing 

and also read over to the accused and the accused admitted that the 
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statement was correct and put his signatures. The confession contains a full 

and true account of the statement made by the accused Charua Kachua and 

the accused was in fit state of mind. After that his Bench Assistant took the 

signatures of the accused in his presence. Thereafter, the accused was 

remanded to judicial custody. He has proved and marked Ext.6 as the order 

dated 9.12.2015 and Ext.6(1) is his signature. Ext.7 is the order dated 

11.12.2015 and Ext.7(1) is his signature. Ext.8 is the confessional statement of 

accused Charua Kachua. Ext.8(1) and 8(2) are his signatures. Ext.8(3), 8(4), 

8(5), 8(6), 8(7), 8(8), 8(9) are the signatures of the accused Charua Kachua. 

His cross-examination is declined by the defence.  

 

24. On careful analysis of the entire evidence on record what would 

transpire from the evidence of medical officer PW1, Dr. Chandan Kr. Saha and 

his post-mortem report (Ext.1) it is firmly established that death of the 

deceased Dipali Kujur  was homicidal in nature. According to his opinion the 

deceased sustained as many as five injuries, viz 1) Big lacerated injury 10 X 4 

CM on the scalp, 2) Fracture of occipital bone, 3) Fracture of right temporal 

bone, 4) Fracture of right mandible and 5) Skull bone exposed. According to 

his opinion death had occurred due to head injury caused by blunt object. The 

injuries were ante-mortem in nature. The cause and time of death are not 

disputed by the defence.  

 

25. In the present case in hand there is no eye witness to the occurrence 

except the confessional statement of the accused recorded U/S 164 Cr.P.C. 

which was later retracted by the accused during his examination U/S 313 

Cr.P.C. In that view of matter it would be exposited to find out whether 

confessional statement of the accused could be acted on if it is substantially 

corroborated by independent circumstances. 

 

26. Before proceeding further it is also worthwhile to mention that criminal 

jurisprudence begins with the presumption that unless otherwise proved the 

person facing the trial would be deemed to be innocent. The burden to prove 

the charge against the accused is on the prosecution and not on the accused. 
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The prosecution, if fails to connect the act of the accused with ultimate crime 

and where the material links constituting the chain of circumstantial evidence 

are found missing then the benefit of the same goes in favour of the accused. 

27. Every criminal trial is based on direct and circumstantial evidence. 

Whereas, the former directly establishes the commission of offence while the 

later does so by placing unbroken chain of circumstances which can lead to 

irresistible inference of guilt. In the facts of the present case there is no direct 

evidence to prove the commission of crime of murder by the accused person, 

the appellant herein, and the case primarily rests upon the circumstantial 

evidence only. 

28. It is a trite law that where the case is based on circumstantial evidence, 

the circumstances from which the conclusion of guilt is to be drawn should be 

in the first instance be fully established, and all the facts so established should 

be consistent only with the hypothesis of the guilt of the accused. Again, the 

circumstances should be of conclusive nature and they should be such as to 

exclude every hypothesis but the one proposed to be proved. In other words, 

there must be a chain of evidence so far complete as not to leave any 

reasonable ground for a conclusion consistent with the innocence of the 

accused and it must be such as to show that within all human probability the 

act must have been done by the accused (Ref: Hanumant Govind Nargundkar 

vs. State of M.P. AIR 1952 SC 343.). The said principles as set up by the Apex 

court have been reiterated time and again in one or the other form by the 

various judgments of the Apex Court and of High Courts. 

29. In Dhananjoy Chatterjee Vs. State of West Bengal reported in 

1994 SCC (2) 220, the Hon’ble Supreme Court has laid down that-  

 “It is settled law that in a case based on circumstantial evidence, the 

circumstances from which the conclusion of guilt is to be drawn have not 

only to be fully established but also that all the circumstances so 

established should be of a conclusive nature and consistent only with the 

hypothesis of the guilt of the accused. Those circumstances should not be 

capable of being explained by any other hypothesis except the guilt of the 
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accused and the chain of the evidence must be so complete as not to leave 

any reasonable ground for the belief consistent with the innocence of the 

accused. It needs no reminder that legally established circumstances and 

not merely indignation of the court can form the basis of conviction and the 

more serious the crime, the greater should be the care taken to scrutinise 

the evidence lest suspicion takes the place of proof.”   

 

30. The pristine rule that the burden of proof is on the prosecution to prove 

the guilt of the accused should not be taken as a fossilised doctrine as though 

it admits no process of intelligent reasoning. The doctrine of presumption is not 

alien to the above rule, nor would it impair the temper of the rule. On the 

other hand, if the traditional rule relating to burden of proof of the prosecution 

is allowed to be wrapped in pedantic coverage, the offenders in serious 

offences would be the major beneficiaries and the society would be the 

casualty. 

 

31. Adverting to the facts of the present case it has already been noticed 

hereinbefore that the confession of the accused is a retracted one, it could be 

acted upon if it is substantially corroborated by independent circumstances. 

32. As to what should be the legal approach of the Court called upon to 

convict a person primarily in the light of the confession or a retracted 

confession has been succinctly summarized in Bharat vs. State of U.P. 

[1971 (3) SCC 950]. Hidayatullah, C.J., speaking for a three-Judge Bench 

observed thus: 

"Confessions can be acted upon if the court is satisfied that they are 

voluntary and that they are true. The voluntary nature of the confession 

depends upon whether there was any threat, inducement or promise and its 

truth is judged in the context of the entire prosecution case. The confession 

must fit into the proved facts and not run counter to them. When the 

voluntary character of the confession and its truth are accepted, it is safe to 

rely on it. Indeed a confession, if it is voluntary and true and not made under 

any inducement or threat or promise, is the most patent piece of evidence 

against the maker. Retracted confession, however, stands on a slightly 

https://indiankanoon.org/doc/341085/
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different footing. As the Privy Council once stated, in India it is the rule to 

find a confession and to find it retracted later. A court may take into account 

the retracted confession, but it must look for the reasons for the making of 

the confession as well as for its retraction, and must weigh the two to 

determine whether the retraction affects the voluntary nature of the 

confession or not. If the court is satisfied that it was retracted because of an 

after-thought or advice, the retraction may not weigh with the court if the 

general facts proved in the case and the tenor of the confession as made and 

the circumstances of its making and withdrawal warrant its user. All the 

same, the courts do not act upon the retracted confession without finding 

assurance from some other sources as to the guilt of the accused. Therefore, 

it can be stated that a true confession made voluntarily may be acted upon 

with slight evidence to corroborate it, but a retracted confession requires 

the general assurance that the retraction was an after-thought and that the 

earlier statement was true. This was laid down by this Court in an earlier case 

reported in Subramania Gounden v. The State of Madras (1958 SCR 

428)." 

33. In State (NCT of Delhi) V. Navjot Sandhu, reported in AIR 2005 

SCW 4148, the Hon’ble Supreme Court observed that- 

“The confessions are considered highly reliable because no rational person 

would make admission against his interest unless prompted by his 

conscience to tell the truth. However, before acting upon a confession the 

court must be satisfied that it was freely and voluntarily made. A confession 

by hope or promise of advantage, reward or immunity or by force or by fear 

induced by violence or threats of violence cannot constitute evidence 

against the maker of confession. The confession should have been made 

with full knowledge of the nature and consequences of the confession. If 

any reasonable doubt is entertained by the court that these ingredients are 

not satisfied, the court should eschew the confession from consideration. So 

also the authority recording the confession, be it a Magistrate or some other 

statutory functionary at the pre-trial stage, must address himself to the 

issue whether the accused has come forward to make the confession in an 

atmosphere free from fear, duress or hope of some advantage or reward 

induced by the persons in authority. Recognizing the stark reality of the 

accused being enveloped in a state of fear and panic, anxiety and despair 

https://indiankanoon.org/doc/248768/
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while in police custody, the Evidence Act has excluded the admissibility of a 

confession made to the police officer.” 

34. Dealing with retracted confession, a four-Judge Bench of this Court 

speaking through Subba Rao, J, in Pyare Lal v. State of Assam (AIR 1957 

SC 216), clarified the legal position thus: 

"A retracted confession may form the legal basis of a conviction if the court 

is satisfied that it was true and was voluntarily made. But it has been held 

that a court shall not base a conviction on such a confession without 

corroboration. It is not a rule of law, but is only rule of prudence. It cannot 

even be laid down as an inflexible rule of practice or prudence that under no 

circumstances such a conviction can be made without corroboration, for a 

court may, in a particular case, be convicted of the absolute truth of a 

confession and prepared to act upon it without corroboration; but it may be 

laid down as a general rule of practice that it is unsafe to rely upon a 

confession, much less on a retracted confession, unless the court is satisfied 

that the retracted confession is true and voluntarily made and has been 

corroborated in material particulars." 

35. As to the extent of corroboration required, it was observed in 

Subramania Gounden's case (1958 SCR 428) that each and every 

circumstance mentioned in the retracted confession regarding the complicity of 

the maker need not be separately and independently corroborated. The 

learned Judges observed : 

"it would be sufficient in our opinion that the general trend of the confession 

is substantiated by some evidence which would tally with what is contained 

in the confession". 

36. Then we have the case of Shankaria v. State of Rajasthan [1978 

(3) SCC 435] decided by a three-Judge Bench of the Hon’ble Supreme Court. 

Sarkaria, J, noted the twin tests to be applied to evaluate a confession: (1) 

whether the confession was perfectly voluntary and (2) if so, whether it is true 

and trustworthy. The learned Judge pointed out that if the first test is not 

satisfied the question of applying the second test does not arise. Then the 

Court indicated one broad method by which a confession can be evaluated. It 

https://indiankanoon.org/doc/1953529/
https://indiankanoon.org/doc/677948/
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was said: "The Court should carefully examine the confession and compare it 

with the rest of the evidence, in the light of the surrounding circumstances 

and probabilities of the case. If on such examination and comparison, the 

confession appears to be a probable catalogue of events and naturally fits in 

with the rest of the evidence and the surrounding circumstances, it may be 

taken to have satisfied the second test." 

37. In Parmanand Pegu v. State of Assam [2004 (7) SCC 779] the 

Hon’ble Supreme Court while adverting to the expression "corroboration of 

material particulars" used in Pyare Lal Bhargava's case clarified the position 

thus: "By the use of the expression 'corroboration of material particulars', 

the Court has not laid down any proposition contrary to what has been 

clarified in Subramania Goundan case as regards the extent of corroboration 

required. The above expression does not imply that there should be 

meticulous examination of the entire material particulars. It is enough that 

there is broad corroboration in conformity with the general trend of the 

confession, as pointed out in Subramania Goundan case." 

 

38. We, therefore, like to start with the confession of the accused Charua 

kachua which is the pivot of the prosecution case and the confessional 

statement of the accused is as follows:- 

 “Since about 7/8 months my wife Dipali Kachua  used to pick up 

quarrel under the influence of liquor. I asked her not to take alcoholic liquor. 

Many a times Dipali tried to assault me as I asked her not to maintain illicit 

relationship with other person. Dipali had physical relation with other male 

person as a result of which frequent quarrel took place between me and 

Dipali. On 6.12.15 Dipali was at house after drinking alcoholic liquor. She 

again wanted to have alcoholic liquor. I wanted to forbid her from further 

taking of alcoholic liquor. Then Dipali forcefully pressed in my penis by her 

hands and torn one of the buttons of my shirt. I became enraged/ furious. I 

was also under the influence of liquor. At that time I picked up a bamboo 

stick and assaulted on her head 4/5 times with sufficient force. Her head 

was broken and blood began to ooze out profusely. Dipali died instantly at 

the spot.” 

 

https://indiankanoon.org/doc/684504/
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39. In the course of examination U/S 313 Cr.P.C. the accused retracted 

from the confession and took the stand that he is innocent and he was induced 

by the police to make confessional statement. In the case in hand, the 

foremost amongst the factors that are sought to be relied upon by the 

prosecution is the retracted confession of the accused recorded U/S 164 

Cr.P.C. which has been extracted (Supra) in verbatim.  

 

40. Before acting on a confession made before a Judicial Magistrate in 

terms of Section 164 Cr.P.C. the court must be satisfied that the procedure 

required laid down in Sub-section (2) to (4) are complied with. These are 

salutary safeguard to ensure that the confession was made voluntarily by the 

accused after being apprised of the implications of making such confession. 

Looking at the confessional statement (Ext.8) coupled with the evidence of 

PW9, Dr. N.C. Bhuyan, the then learned JMFC, Udalguri, we have no doubt in 

our mind that the procedural requirements had been fulfilled. He has deposed 

to the effect that on 9.12.2015 while he was posted as Munsiff cum Judicial 

Magistrate, 1st Class, Udalguri on that day learned Chief Judicial Magistrate, 

Udalguri directed him to record the confessional statement of accused Charua 

Kachua. Accordingly the accused was produced before him on the same day. 

After that the accused was explained that he was not bound to make 

confession and that if he does so it may be used as evidence against him. 

Thereafter, the accused was remanded to judicial custody for one day for 

reflection. Again on 11.12.15 the accused was produced from jail and he 

explained that  he was not bound to make confession and that if he make thus 

it may be used as evidence against him. But the accused stated that he wanted 

to make the confession and, as such, the accused was placed under the 

custody and supervision of court peon from 3.30 PM to 4 PM for reflection. At 4 

PM on the same day accused was again asked as to whether he wanted to 

make confession or not. But the accused insisted upon making his confession. 

In spite of the explanation that he was not bound to make confession and that 

if he thus so, it may be used as evidence against him. Even after, that when he 

found that the accused was willing to make his confession voluntarily his 

confession was recorded. An memorandum as required by Sub-Section 4 was 

also recorded. Thus, the accused was given more than enough time for 
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reflection  by sending him to jail custody before recording his confessional 

statement by the Magistrate (PW9). The defence declined to cross-examined 

the Magistrate (PW9) who recorded the confessional statement vide Ext.8 

 

41. In the instant case in hand, on perusal of the confessional statement 

(Ext.8) recorded by the learned Judicial Magistrate First Class, Udalguri it is 

discernable that the Magistrate has taken due caution of all aspects and has 

put relevant questions to ascertain as to whether the accused is made his 

confession voluntarily and whether the same is made on being coerced by any 

outside agency. Only after being satisfied that there is no outside influence and 

the statement is made voluntarily and on being further satisfied that there is 

no confession recorded the same. He has also appended necessary certificates 

to the said effect.  

 

42. On careful perusal of the confession of the accused which seems, to 

have a ring of truth in it and in which the accused has in a very straight 

forward manner narrated the various incidents in their logical sequence and, 

therefore, the confession of the accused is found to be true and voluntary and, 

there is no reason to distrust it. Furthermore, a retraction of coercion 

statement is to be made it should be earliest possible opportunity and not at a 

belated stage, such as when the trial is about to be completed. This is what 

has happened in the instant case as the accused has simply retracted his 

confession only during his examination U/S 313 Cr.P.C. on the plea that the 

confession statement was given by him as tutored by police. A belated 

retraction losses its effectiveness due to delay. On the other hand, it is amply 

evident that though the accused retracted his confession but the same is found 

to be true and voluntary to show any police influence during recording of 

confessional statement by the leaned Judicial Magistrate First Class (PW9).  

Furthermore, the plea of the accused in his confessional statement that at the 

time of assaulting his wife he was in drunken state is not liable to be 

countenanced as voluntary drunkenness is no defence for the commission of a 

crime.  
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43. As however the confession is a retracted one it can be acted upon only 

if it is substantially corroborated by independent circumstances. It is not 

necessary that a retracted confession should be corroborated by each material 

particulars but it is sufficient that there is a general corroboration of the 

important incident mentioned in the confession.  

 

44. Another conspicuous aspect what we find is that the medical evidence 

of PW1 (M.O.) is one of the circumstances which supports the prosecution 

version which is of a conclusive nature as to the cause of death of the 

deceased Dipali as disclosed in confession completely fits into the opinion of 

the M.O. (PW1) catalogued in the post-mortem report (Ext.1) the manner in 

which the accused assaulted his wife with a bamboo stick 3/4 times as a result 

of which his wife died instantly. As per the post-mortem report (Ext.1), the 

doctor (PW1) found as many as five injuries on the head of the deceased 

which tallies with the confessional statement Ext.8.  

 

45. Apart from that, PW2, Manoj Kumar Mishra, the first informant of the 

case and the seizure witness (PW5), who are close door neighbours of the 

accused have lent assurance to the prosecution case as they have revealed 

that on 16.12.15 they came to know that accused assaulted his wife causing 

her death. On getting such information they rushed to the place of occurrence 

and saw the wife of the deceased was lying on pool of blood with injuries on 

her head and the accused absconded from his house.  Police seized the blood 

stained bamboo stick in their presence from the house of the accused vide 

Ext.3.They have also confirmed the Mat. Ext.1, the blood stained lathi which 

was seized vide Ext.3. This is also consistence evidence of PW4, Tuntun 

Rajbhar, who is another neighbouring witness that on the day of incident he 

heard that a quarrel took place between the accused and his wife at the 

influence of alcohol and the accused killed his wife and absconded from his 

house.  

 

46.        The seizure of the blood stained bamboo stick from the house of 

the accused has remained unshaken in the evidence of PW2 and PW3 who are 

the seizure witnesses.  
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47. In so far as motive qua the crime committed it must be borne in mind 

motive assumes importance when the case rests solely on circumstantial 

evidence. On the other hand, mere evidence of motive can never supply want 

of reliable evidence direct or circumstantial of the commission of crime.  

 

48. It is also apt to mention that the real question is whether in a criminal 

case based on circumstantial evidence would be in absence of prove of motive 

by the prosecution break the chain of incriminating evidence against the 

accused to entitle him to the acquittal?  

 

49. The answer to this question lies in Mulkraj Vs. Satish Kumar (SC) 

992 (3) AIR 1992 (SC) 1175 wherein the following observations were made 

by the Hon’ble Apex Court on the question in issue:- 

 

“.....................Undoubtedly, in cases of circumstantial evidences motive 

bears important significance. Motive always locks up in the mind of the 

accused and some time it is difficult to unlock. People do not act wholly 

without motive. The failure to discover the motive of an offence does not 

signify its non-existence.  The failure to prove motive is not fatal as a matter 

of law. Proof of motive is never indispensable for conviction. When facts are 

clear it is immaterial that motive has been proved. Therefore, absence of 

proof of motive does not break the link in the chain of circumstances 

connecting  the accused with the crime, nor militates against the 

prosecution case.......................” 

 

50. In Subedar Tiwari -versus- State of Uttar Pradesh, A.I.R. 1989 

(S.C.) 733 it was held that the evidence regarding existence of motive 

which operates in the mind of assassin is very often than not within the 

reach of others. The motive may not even be known the victim of the crime. 

The motive may be known to the assassin and no one else may know what 

gave birth to the evil thought in the mind of assassin.  

 

51. In another decision reported in Nathuni Yadav -versus- State of 

Bihar A.I.R.1997 (S.C.) 1808 it was held that motive for doing a crime act 
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is generally difficult area for prosecution. One cannot normally see into the 

mind of another. Motive is the emotion which impels a man to do a 

particular act. Such impelling cause need not necessarily be proportionally 

grave crime. Many a murder have been committed without any known or 

prominent motive. It is quite possible that the aforesaid impelling factor 

would remain undiscoverable though it is sound proportion for that every 

crime act is done with a motive, it is unsound suggest that no such crime it 

can be presumed unless motive is proved. After all, motive is a psychological 

phenomenon. Mere fact that prosecution failed to translate that mental 

disposition of the accused into evidence does not mean that in such mental 

condition existed in the mind of the assailant.  

 

52. However, in the instant case Ext.8, the confession of the accused 

assumes importance as the accused himself has translated his mental 

disposition as to his motive of committing murder of his wife stating 

overwhelming me that he suspected his deceased wife maintaining illicit 

relationship with other person as a result of which frequent quarrel had taken 

place between him and his deceased wife. But his wife did not listen to him 

which appears from be apparent motive of commission of murder of his wife 

by the accused by hit on her head 4/5 times with a bamboo stick by force 

resulted her instantaneous death.   

 

53. The inevitable conclusion that necessarily follows is the reliable 

confession of the accused being corroborated by independent chain of 

circumstances in the attending facts and circumstances of the case as 

discussed above have been proved by credible and unimpeachable evidence. 

To put it differently, the cumulative effect of the confession of the accused and 

circumstantial evidence as discussed leads to the unmistakable conclusion that 

the deceased was done to death by the accused alone.  

 

54. Having reached this conclusion, it is expedient to advert to the fact that 

during his examination under section 313 of the CrPC accused maintained 

silence as to the cause of death of his wife. On being asked the accused 

offered no explanation regarding the homicidal death of his wife. 
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55.  Section 106 of the Indian Evidence Act provides that when any fact is 

especially within the knowledge of any person, the burden of proving that fact 

is upon him.  

56. In Shambhu Nath Mehra versus The State of Ajmer reported in 

AIR 1956 Supreme Court 404 the Apex Court, while dealing with the 

interpretation of section 106 of the Evidence Act held that the section is not 

intended to shift the burden of proof (in respect of the crime) on the 

accused but to take care of a situation where a fact is known only to the 

accused and it is virtually impossible or extremely difficult for the 

prosecution to prove the fact. These facts need to be explained by the 

accused and if he does not do so, then it is a strong circumstance pointing to 

his guilt based on those facts. In the case before us the accused/appellant 

was prosecuted for the murder of his wife which took place in the courtyard 

of their house.  

 

57. In the case of Ganeshlal versus State of Maharashtra reported in 

(1992) 3 Supreme Court Cases 106 it was held by the Apex Court that 

since the death of his wife had occurred in the custody of the accused, he 

was under an obligation to give an explanation for the cause of death in his 

statement under section 313 of the CrPC. A denial of the prosecution case 

coupled with absence of any explanation from the side of the accused as to 

how his wife was throttled to death in the courtyard of their house is a 

circumstance inconsistent with his innocence but consistent with the 

hypothesis that it was the accused alone who committed the murder of his 

wife. There is no evidence that any third person had access to the courtyard 

and had committed the murder. It is also not the case of the accused that he 

was elsewhere at the time of occurrence. No such plea of alibi has been set 

up by the accused.  

 

58. In the case of Trimukh Maroti Kirkan versus State of 

Maharashtra reported in (2006)10 Supreme Court Cases 681 the Apex 

Court held that where an accused is alleged to have committed the murder of 

his wife and the prosecution succeeds in leading evidence to show that 

shortly before the commission of the crime they were seen together or the 

offence takes place in the dwelling house where the husband also normally 

resided, it has been consistently held that if the accused does not offer any 
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explanation how the wife received injuries or offers an explanation which is 

found to be false, it is a strong circumstance which indicates that he is 

responsible for the commission of the crime.  

59. Similarly, in the case of State of Rajasthan versus Thakur Singh 

reported in 2014 CRI.L.J. 4047 (Supreme Court) in paragraph 22 of the 

judgement the Apex Court held as follows:  

“The law, therefore, is quite well settled that the burden of proving the guilt 

of an accused is on the prosecution, but there may be certain facts 

pertaining to a crime that can be known only to the accused, or are virtually 

impossible for the prosecution to prove. These facts need to be explained by 

the accused and if he does not do so, then it is a strong circumstance 

pointing to his guilt based on those facts”. In the case before us the facts 

relevant to the cause of death of his wife were known only to the accused 

yet he chose not to disclose them or to explain them. This itself forms a 

strong circumstance against the accused. 

 

60. In the case of State of Uttar Pradesh v. Satish, reported in All 

India Reporter,2005 SC 1000 the victim was last seen alive riding on a 

bicycle  of the accused. Victim was found raped and killed on the next day. 

The accused did not offer any explanation when and how he parted the 

company of the victim. The Apex Court set aside the order of acquittal 

passed by the High Court and restored the conviction and sentence imposed 

by the trial Court. 

 

61.   The principle of law which has been laid down in the aforesaid 

judgments would apply in the instant case as the accused has not offered any 

explanation that how and in what circumstances murder of his wife Dipali was 

committed, in his house. In other words, what had happened after the evening 

of death of the occurrence, particularly when, if at all, the accused parted with 

company of the deceased on the next early in the morning  by absconding 

from his house, were fixed within the special knowledge of the accused. It was 

for accused for explain those facts but instead he choose a complete denial in 

his statement U/S 313 of the Criminal Procedure Code,1973. The mere denial 

of the prosecution case coupled with absence of any explanation offered by the 

accused, I hold it to be inconsistence of the innocence of the accused but 
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consistence of the hypothesis that accused is a prime accused in the 

commission of murder of his wife who was found dead at his house. It was of 

the accused who was last seen in the company of the deceased at his own 

house to explain the circumstances in which he parted the company. The 

failure of the accused to do so must cause in the balance as failure to explain 

facts which was within his special knowledge.  

 

62. On cumulative consideration of the materials on record and relying on 

the aforecited authorities of the Hon’ble Apex Court, I am of the considered 

view that although there was no direct evidence in the case in hand, but the 

admissible confessional statement of the accused which is found to be 

voluntary and truthful one alongwith the circumstances as discussed above, 

coupled with a total non-explanation of the accused as to why and when he 

parted with the company of the deceased adverse inference must be drawn 

against the accused and, thus, the conclusion is irresistible that the 

circumstances of the case unerringly point the guilt of the accused and none 

else that the accused was the author of the crime in question. Therefore, I 

hold the accused Charua Kachoua @ Sushil Kujur guilty for commission of 

offence U/S 302 IPC.  

 

63. Now we are left with the question of sentence to be awarded. I have 

heard the accused on the quantum of sentence and recorded his statement 

U/S 235 (2) Cr.P.C. He has  pleaded mercy. I have also considered the facts 

and circumstances of the case under which the offence was committed by the 

accused.  

 

64. The accused is convicted for murdering of his wife U/S 302 IPC where 

life imprisonment is the general rule  and imprisonment of death sentence is an 

exception. It is well settled that death sentence can be imposed only in rarest 

of the rare cases. Justice demands that court should impose punishment 

befitting the crime so that the courts reflect public abhorrence of the crime. 

The court must not only keep in view the rights of the victim of the crime but 

the society at large while considering the imposition of appropriate 

punishment.  
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65. In Guru Basavaraj Vs. State of  Karnataka [(2012) 8 SCC 734 

the Hon’ble Supreme Court held that  

 “. … It is the duty of the court to see that appropriate sentence is imposed 

regard being had to the commission of the crime and its impact on the social 

order. The cry of the collective for justice which includes adequate 

punishment cannot be lightly ignored.” 

 

66. In this regard, we may usefully quote a passage from Ramji 

Dayawala and Sons (P) Ltd. v. Invest Import [(1981) 1 SCC 80] : (SCC p. 

96, para 20)  

 “20. … when it is said that a matter is within the discretion of the 

court it is to be exercised according to well-established judicial principles, 

according to reason and fair play, and not according to whim and caprice. 

“Discretion”, said Lord Mansfield in R. v. Wilkes [(1770) 4 Burr 2527 : (1558-

1774) All ER Rep 570 : 98 ER 327] , “when applied to a court of justice, 

means sound discretion guided by law. It must be governed by rule, not by 

humour; it must not be arbitrary, vague, and fanciful, but legal and regular” 

(see Craies on Statute Law, 6th Edn., p. 273).” 

 

67. In the light of the sentencing policy being formulated by the Hon’ble 

Apex Court in the aforesaid authorities while the factual scenario of the instant 

case is considered it appears that the accused struck on the vital part of his 

deceased wife four times by means of a bamboo stick in quick succession with 

a deliberate motive on suspicion of her having illicit affair with someone else as 

a result of which the deceased died instantaneously at the spot even though 

there was time for his passion to cool down. Any reasonable person with stress 

of imagination can come to the conclusion that such injuries on the head of the 

deceased caused by a bamboo stick with ample force in spite of being a blunt 

object was sufficient to cause the death of the deceased as opined by the 

doctor (PW1). Such injuries not only exhibits the intention of the attacker in 

causing the death of the unarmed victim but also the knowledge of the 

attacker as to the likely consequence of such effect which could be none other 

than causing the death of the victim.  

 

https://indiankanoon.org/doc/1666610/
https://indiankanoon.org/doc/1666610/
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68. Considering the fact that there was certain amount of provocation 

which leads to the commission of offence by the accused and also keeping in 

view all the aggravating and mitigating circumstances and the modern trend in 

law in a matter of imposition of capital punishment, it cannot be termed as 

rarest of the rare case and, therefore, I am of the view that sentence of life 

imprisonment will suffice instead of death sentence.  

 

69. For the reasons aforesaid, the accused Charua Kachua @ Sushil Kujur is 

sentenced to undergo imprisonment for life U/S 302 IPC. 

 

70. The period of jail detention, if any undergone by the convict during the 

period of investigation, inquiry or trial shall be set off U/S 428 Cr.P.C. against 

the terms of imprisonment imposed on him.  

 

71. The seized materials be destroyed after the period of appeal. 

 

72. Let a copy of the judgment free of cost be furnished to the convict 

forthwith.  

 

73. The convict is informed about his right of appeal against the judgment 

and order of conviction and sentence.  

 

 Given under my hand and seal of this Court this 19th   day of July,2019. 

 
 
Dictated and corrected by me and 
each page bears my signatures. 
                                         (P.Saikia) 
              Sessions Judge, 
                  Udalguri. 
   Sessions Judge, 
       Udalguri. 
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APPENDIX: 
 
A)Prosecution witnesses: 
 
i) PW1   Dr. Chandan Kumar Saha 
ii)PW2   Manoj Kumar Mishra 
iii)PW3  Dhananjoy Mishra 
iv)PW4  Tuntun Rajbhar 
v)PW5   Tinku Barman 
vi)PW6  Somin @ Sukuru Karmakar 
vii)PW7  Jatin Karua 
viii) PW8 Ajoy Mantry 
ix) PW9 Dr. N.C. Bhuyan 
 
B)Defence witness: Nil. 
   
C)Exhibits: 
 
i) Ext.1  Post-mortem report. 
ii) Ext.2  Ejahar 
iii) Ext.3  Seizure list. 
iv) Ext.4  Sketch map 
v)  Ext.5  Charge-sheet 
vi) Ext.6 Order dated 9.12.2015 
vii) Ext.7 Order dated 11.12.2015. 
viii)Ext.8 Statement of accused U/S 164 Cr.P.C.  
 
     Dictated and corrected by me. 
 
 
      Sessions Judge, 
          Udalguri 

 

 

 

 

    

 
 
 

 

 

 

 


